STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
LU S ANTONI O VI CTORI A,
Petitioner,
Case No. 03-3499

VS.

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Respondent .

N N N N N N N N N N N

RECOVIVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on November 4, 2003, in Kissimee, Florida, before T. Kent
Wet herell, 11, the designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Luis Antonio Victoria, pro se
3280 Fairfield Drive
Ki ssi mee, Florida 34743

For Respondent: Juana Carstarphen Watkins, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
Hurston Buil di ng, North Tower
400 West Robinson Street, Suite N801
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

The issue is whether Petitioner's application for a real

estate sal esperson |icense should be granted.



PRELI M NARY STATEMENT

By Order dated April 16, 2003, the Florida Real Estate
Comm ssi on (Conm ssion) denied Petitioner's application for a
real estate sal esperson license. The Oder, which was mailed to
Petitioner on April 28, 2003, informed Petitioner of his right
to an adm nistrative hearing on the Conm ssion's decision and
t he procedure for requesting such a hearing.

On May 21, 2003, the Departnment of Business and
Prof essi onal Regul ation, Division of Real Estate (Departnent),
received Petitioner's request for an adm nistrative hearing on
the denial of his license application. On Septenber 25, 2003,
the Departnent referred the matter to the D vision of
Adm ni strative Hearings (Division) for the assignnent of an
Adm ni strative Law Judge to conduct the hearing requested by
Petitioner.

The hearing was schedul ed for and hel d on Novenber 4, 2003.
At the hearing, Petitioner testified in his own behalf and al so
presented the testinmony of Sheila Al nodovar. Petitioner did not
of fer any exhibits into evidence. The Departnent did not
present any wi tnesses. The Departnent's Exhibits 1 through 7
were received into evidence.

At the hearing, the Departnent requested that the
undersi gned take official recognition of Chapters 120, 455,

and 475, Florida Statutes (2001), and Florida Adm nistrative



Code Rule Chapter 61J2, in their entirety. That request was
granted, but only as to the specific statutory and rule
provisions inplicated in this case. The Departnent was directed
to file copies of those statutes and rules after the hearing,
whi ch the Departnent did on Novenber 7, 2003.1

The one-volune Transcript of the hearing was filed with the
Di vi sion on Decenber 2, 2003. The parties were given 10 days
fromthe date that the Transcript was filed to file their
proposed recomended orders (PRGCs). Respondent tinely filed a
| etter summari zing his position in this case on Decenber 12,
2003, and the Departnent filed its PRO on Decenber 15, 200S3.
Those filings were given due consideration by the undersigned in
preparing this Recomended Order.

FI NDI NGS OF FACT

Based upon the testinony and evidence received at the
hearing, the follow ng findings are made:

1. Petitioner is 29 years old. He is currently selling
timeshare units at the Westgate Resort in the Olando area. He
al so works part-time as a pizza delivery person.

2. Petitioner is being paid on an hourly basis by
West gate, since he does not hold a real estate sal esperson
license. If he had a license, he could be paid on comm ssion

and woul d have the potential to earn nore noney.



3. In April 2002, Petitioner conpleted a three-week |ong
"real estate school"” and passed the rel ated exam nati on.

4. In June 2002, Petitioner filed with the Departnent an
application for a real estate sal esperson license.

5. The Departnent and the Comm ssion are the state
agenci es responsible for licensing and regulating real estate
prof essionals in Florida.

6. On the application, Petitioner answered "yes" to the
guestion as to whether he had been convicted of, found guilty

of, or entered a plea of guilty or nolo contendere to any cri ne.

He listed the follow ng offenses: petty theft; trespassing;
false informati on; obstructing justice; and donmestic battery.

7. Each of the offenses except for the donestic battery
occurred in Sarpy County, Nebraska, where Petitioner |ived prior
to coming to Florida. The donmestic battery occurred in Osceol a
County, Florida.

8. The petty theft offense occurred in 1994, when
Petitioner and a friend stole a street sign that bore one of
their nanes. Petitioner was 19 years old at the time. He paid
restitution of $150 for the street sign to resolve the charge.

9. The trespassing offense occurred in 1995 when
Petitioner and a friend were caught swnmmng in a public poo
after hours. Petitioner was 20 years old at the tine. He paid

a $75 fine to resolve the charge.



10. The false informati on of fense occurred in 1996 when
Petitioner knowi ngly and intentionally lied to a police officer
regarding the identity of the friend who was riding in
Petitioner's car. The friend had a warrant and he asked
Petitioner to give the police officer a false nane for him
whi ch Petitioner did. Petitioner was 21 years old at the tine,
and he paid a $75 fine to resolve the charge.

11. The obstructing justice offense occurred in 1997 when
Petitioner was at a party and refused to open the door for the
police, who had been called to the party to investigate a sexua
assault. The party was not at Petitioner's hone, and he was not
charged in connection with the sexual assault. Petitioner was
22 years old at the time, and he paid a $75 fine to resolve the
char ge.

12. The record does not include the arrest reports or
judgnments related to the Nebraska of fenses, which woul d detail
whet her the offenses were felonies or m sdeneanors and woul d
establish the precise | egal dispositions of those cases.
However, Petitioner's unrebutted testinony that he sinply paid a
fine to resolve the charges agai nst hi msuggests that the
of fenses were mi sdeneanors and that Petitioner either pled

guilty or "no contest"” (i.e., nolo contendere).

13. The donestic battery offense occurred in March 2001

and i nvol ved Petitioner's then-fiancée, Sheila Al nodovar.



Ms. Al nodovar is the nother of Petitioner's daughter, who was
born in Cctober 1999.

14. The donestic battery offense stemmed from an ar gunent
that Petitioner and Ms. Al nodovar were having in their shared
apartnent. Petitioner was arrested after the police were called
to the apartnment by Ms. Al npbdovar, and they observed a bruise on
Ms. Al nodovar's face. M. Al nodovar told the police that the
brui se was caused by Petitioner.

15. At the hearing, Ms. Al nodovar testified that she had
lied to the police regarding the source of the bruise. She
testified that Petitioner did not strike her, but instead only
"noved her out of the way" as he was |eaving the apartnent. She
further testified that she caused the bruise to her own face by
hitting it against the wall in the bathroom after Petitioner
left the apartnment and that Petitioner did not see her bang her
head.

16. Petitioner's testinony at the hearing regarding the
incident was virtually identical to Ms. Al nodovar's testinony,
but it is inconsistent in sone respects with the sworn testinony
that he gave to the Comm ssion in April 2003. At that tine,
Petitioner testified that he actually saw Ms. Al nodovar bang her
head agai nst the wall in the bedroom

17. After the donestic battery incident, Petitioner spent

the weekend in jail. He testified that he pled "no contest” to



t he charge; that adjudication was w thheld; and that he was
sentenced to probation, conmunity service, and required to take
donestic violence and anger managenent classes, all of which he
satisfactorily conpl eted.

18. On July 19, 2002, Petitioner's |icense application was
"adm ni stratively denied" because of his crimnal record, and he
was directed to appear before the Comm ssion on August 21, 2002,
to answer questions regarding his application.

19. I n advance of his appearance before the Comm ssion,
Petitioner presented three letters of reconmendation to the
Conmi ssion. The letters were fromhis father, M. Al nodovar
and Ms. Al nobdovar's sister. The letters praised Petitioner's
actions in taking care of his daughter and referred to his
"anmbition" and "notivation" to succeed in the real estate
pr of essi on.

20. Petitioner attended the August 21, 2002, Commi ssion
nmeeting as directed. The Conm ssion gave Petitioner an
opportunity to explain the circunstances surroundi ng each of the
of fenses listed on his application, which Petitioner attenpted
to do. At the end of the neeting, the Comm ssion voted to deny
Petitioner's license application. The denial was nenorialized
by the Commi ssion in an Order dated August 29, 2002.

21. In Septenber 2002, Petitioner was again arrested for

donestic battery involving Ms. Al nodovar. According to



Petitioner, the incident occurred when he and Ms. Al nodovar got
into an argunent when Petitioner was picking up his daughter
from M. Al nodovar. The police report fromthe incident was not
i ntroduced into evidence, and the circunstances giving rise to
Petitioner's arrest are not entirely clear fromthe testinony of
Ms. Al nodovar and Petitioner at the hearing.

22. Petitioner testified that he spent 60 days in jail
after his arrest but that the charges agai nst himwere
ultimately "dropped.” M. Al npbdovar testified at the hearing
that Petitioner "did not deserve" to be arrested for the
Sept enber 2002 incident because she had lied to the police
regardi ng what Petitioner had done. Petitioner testified that
Ms. Al nodovar's sister, who was a witness to the confrontation,
was going to testify for himif the case went to trial

23. M. Al nodovar bl anmed her actions towards Petitioner
and her lying to the police on her nental instability. She
testified that she has been di agnosed as being "bi-polar" and
that she is seeing a psychiatrist and is on nedication for her
mental instability.

24. On April 16, 2003, the Comm ssion considered
Petitioner's license application in response to his request for
reconsi deration of the August 2002 denial. Petitioner and his
father both addressed the Conm ssion and responded to questions

fromthe Conm ssion nenbers. Again, Petitioner was given an



opportunity to explain the circunstances surroundi ng each of his
prior incidents.

25. There were several passing references to the second
i ncident of donestic battery at the April 2003 Conm ssion
meeting. However, it was clear fromthe transcript of that
neeting that the nenbers of the Comm ssion were confused
regardi ng the circunstances of each incident or were unaware
that there were two separate incidents. Petitioner did nothing
to clarify the Conm ssion's confusion and, indeed, actually
added to that confusion by discussing both incidents together
Wi t hout di stinguishing between them

26. At the conclusion of the neeting, the Comm ssion again
voted to deny Petitioner's license application. That decision
was nenorialized by the Conmi ssion in an Order dated April 16,
2003.

27. Thereafter, Petitioner tinely filed his request for a
formal adm nistrative hearing, which led to this proceeding.

28. I n August 2003, Petitioner was arrested for possession
of marijuana. The arrest report is not part of the record, but
Petitioner testified that he was charged only with a
m sdeneanor .

29. Petitioner admtted at the hearing that marijuana was
found in his car, but he claimed that it did not belong to him

| nstead, both Petitioner and Ms. Al nbdovar testified that the



marij uana bel onged to Ms. Al nbdovar's sister, whom Petitioner
was living with at the tine. Petitioner further testified that

Ms. Al nodovar's sister "set himup" for the arrest as a neans to
get himto | eave the apartnent that they shared.

30. Petitioner has a lawer and is "fighting" the
possession of marijuana charge. The record does not reflect
where that case is in the judicial process.

31. The testinony given by Petitioner and Ms. Al nodovar at
t he hearing regarding the circunmstances surrounding Petitioner's
recent offenses was not patently unbelievable, but it was not
overly persuasive either. For exanple, it is difficult to

square Petitioner's claimthat he was "set up" on the possession
of marijuana charge by Ms. Al nodovar's sister when she had
previously witten a letter of recomrendation for Petitioner in
whi ch she characterized himas a "friend" and a "nodel citizen"
and that she was allegedly prepared to testify for Petitioner in
connection with the Septenber 2002 donestic violence incident.
32. At the tinme Petitioner filed his |license application,
he was raising his daughter on his own because Ms. Al nbdovar was
unable to do so as a result of her nental instability.
Subsequently, M. Al nodovar began receiving counseling and
taki ng nmedi cati on which has allowed her to share custody of the

daughter with Petitioner. As a result, there is no

i nconsi stency between the statenents on Petitioner's application

10



and in the recormendation letters regarding his status as a
single parent and Petitioner's testinony before the Comm ssion
in April 2003 that he had shared custody of his daughter.

CONCLUSI ONS OF LAW

33. The Division has jurisdiction over the parties to and
subject matter of this proceedi ng pursuant to Sections 120. 569,
120.57(1), and 120.60, Florida Statutes (2003).

34. Petitioner has the burden to establish by a
preponderance of the evidence that he satisfies the criteria for

licensure as a real estate sal esperson. See Dept. of Banking &

Fi nance v. OGsborne, Stern & Co., 670 So. 2d 932, 934 (Fl a.

1996); Dept. of Transportation v. J.WC. Co., Inc., 396 So. 2d

778, 787 (Fla. 1st DCA 1981); 8§ 120.57(1)(j), Fla. Stat. (2003).
35. Licensing agencies, such as the Departnment and the
Comm ssi on, have broad latitude in determning the fitness of

applicants for licensure. See, e.g., Astral Liquors, Inc. v.

Dept. of Business Regul ation, 463 So. 2d 1130, 1132 (Fla. 1985).

36. Section 475.181, Florida Statutes (2001), provides in
pertinent part:

(1) The departnent shall 1icense any
appl i cant whom the comm ssion certifies,
pursuant to subsection (2), to be qualified
to practice as a broker or sal esperson.

(2) The comm ssion shall certify for
i censure any applicant who satisfies the
requi renents of ss. 475.17, 475.175, and
475.180. The conm ssion nmay refuse to

11



certify any applicant who has viol at ed
any of the provisions of s. 475.42 or
who is subject to discipline under

s. 475. 25.

37. Section 475.17(1)(a), Florida Statutes (2001),
requires an applicant for a real estate sal esperson license to
be "honest, truthful, trustworthy, and of good character; and
have a good reputation for fair dealing.” That statute further
provi des that:

[I]f the applicant has been guilty of
conduct or practices in this state or
el sewhere which woul d have been grounds for
revoki ng or suspending her or his license
under this chapter had the applicant then
been regi stered, the applicant shall be
deened not to be qualified unless, because
of | apse of tine and subsequent good conduct
and reputation, or other reason deened
sufficient, it appears to the comm ssion
that the interest of the public and

investors will not |ikely be endangered by
the granting of registration.

8§ 475.17(1)(a), Fla. Stat. (2001). Accord Fla. Adm n. Code R
61J2-2.027(2) (requiring applicant to disclose prior crimna
convictions as part of Commission's inquiry "as to whether
the applicant is honest, truthful, trustworthy, of good
character, . . . .").
38. The Comm ssion may revoke or suspend a real estate

i cense where the |icensee:

Has been convicted or found guilty of, or

entered a plea of nolo contendere to,

regardl ess of adjudication, a crine in any
jurisdiction which . . . involves noral

12



turpi tude or fraudul ent or di shonest
deal i ng.

§ 475.25(1)(f), Fla. Stat. (2001).

39. By virtue of his prior record, which includes crines
i nvol ving noral turpitude and fraud, Petitioner is "deenmed not
to be qualified" for licensure. See 88 475.17(1)(a) and
475.25(1)(f), Fla. Stat. (2001). Although the "l apse of tine"
since the offenses conmtted by Petitioner in Nebraska is not
insignificant, Petitioner has not denonstrated "subsequent good
conduct" since those offenses. See § 475.17(1)(a), Fla. Stat.
(2001). To the contrary, Petitioner has been arrested on three
separate occasi ons since March 2001.

40. Moreover, Petitioner failed to establish that he is
"honest, truthful, trustworthy, and of good character” as
requi red by Section 475.17(1)(a), Florida Statutes (2001). 1In
this regard, although the evidence establishes that Petitioner
fully disclosed and expl ai ned his Nebraska crimnal offenses on
the |license application, he was less than forthright with the
Comm ssi on and the undersi gned about the recent offenses,
i ncludi ng the offenses which have occurred since the date of the
Iicense application

41. For exanple, Petitioner did not fully disclose or
expl ain the Septenber 2002 donmestic battery of fense when he

appeared before the Conm ssion in April 2003. Nor did

13



Petitioner initially disclose that incident or the August 2003
possession of marijuana offense at the hearing in response to
the undersigned' s specific question as to whether he had "been
in trouble with the law since [March 2001]." Indeed, it was not
until cross-exam nation that the Septenber 2002 offense cane to
l'i ght.

42. Petitioner's |ack of forthrightness about the
exi stence of and circunstances surrounding his prior (and
current) offenses, whether intentional or not, goes to the
essence of the duties of a real estate professional to deal
honestly and fairly and to nake full disclosures. See, e.g.,
88 475.17(1)(a);, 475.25(1)(f); 475.278(2)(a), (3)(a), (4)(a),
Fla. Stat. (2001).

43. Petitioner's pattern of behavior, particularly his
mul tiple arrests for donestic battery since 2001 and hi s August
2003 arrest for possession of marijuana (which is stil
pendi ng), raises serious questions regarding Petitioner's "good

character" and the extent of his rehabilitation. See Antel wv.

Dept. of Professional Reg., 522 So. 2d 1056 (Fla. 5th DCA 1988)

(affirmng denial of real estate |icense to applicant who was
still on parole).

RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons

of law, it is
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RECOMVENDED t hat the Fl ori da Real

final

DONE AND ENTERED this 30th day of Decenber,

Tal | ahassee, Leon County, Florida.

Est at e Conmi ssi on i ssue a

order denying Petitioner's |icense application.

2003, in

//KM/M«/

T. KENT WETHERELL,

Adm ni strati ve LaM/Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings

this 30th day of Decenber,

ENDNOTE

2003.

1/ The Departnent filed copies of the follow ng statutes and

rul es: Sections 120.569, 120.57,

120. 60, 455.213, 475.02,
475. 05, 475.17, 475.25, Florida Statutes (2001);

and Fl ori da

Adm ni strative Code Rule Chapter 61J2-2

COPI ES FURNI SHED,

Luis Antonio Victoria
3280 Fairfield Drive
Ki ssi nmee, Florida 34743

Juana Car st ar phen Wat ki ns,
Depart ment of Busi ness and
Prof essi onal Regul ati on

Hur st on Buil di ng, North Tower
400 West Robinson Street, Suite N801
Olando, Florida 32801

Esquire
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Nancy Canpi glia, General Counsel
Departnent of Busi ness

and Prof essional Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Jason Steele, Director
Di vision of Real Estate
Depart nment of Business

and Prof essional Regul ation
400 West Robi nson Street
Suite 802, North
Ol ando, Florida 32801

Mari e Powel |, Chairnan
Fl ori da Real Estate Comm ssion
Departnent of Busi ness and
Pr of essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32308-1900

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed wth the agency that
will issue the Final Order in this case.
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